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of the stock of such entities). Any enti-
ty that must establish its U.S. citizen-
ship has to submit proof of U.S. citi-
zenship of any five percent stockholder 
of each class of stock in order that the 
veracity of the statutory statements 
made in the Affidavit (paragraph 5) 
may be relied upon by MARAD. 

(g) It shall be incumbent upon the 
parties filing affidavits under this part 
to notify the Citizenship Approval Offi-
cer in writing within 30 calendar days 
of any changes in information last fur-
nished with respect to the officers, di-
rectors, and stockholders, including 5 
percent or more stockholders of the 
issued and outstanding stock of each 
class, together with information con-
cerning their citizenship status. If 
other than a corporation, comparable 
information must be filed by other en-
tities owning Fishing Vessels, Fish 
Processing Vessels, or Fish Tender Ves-
sels, including any entity whose owner-
ship interest is being relied upon to es-
tablish 75% ownership by Citizens of 
the United States. 

(h) If additional material is deter-
mined to be essential to clarify or sup-
port the evidence of U.S. citizenship, 
such material shall be furnished by the 
owner of the Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel 
upon request by the Citizenship Ap-
proval Officer. 

§ 356.7 Methods of establishing owner-
ship by United States Citizens. 

(a) An entity may demonstrate that 
the interest in the entity (75% for Citi-
zens of the United States or 51% for en-
tities meeting the Controlling Interest 
requirements) is owned by Citizens of 
the United States either by direct 
proof or through the fair inference 
method depending on the size of the en-
tity. 

(b) The ‘‘direct proof’’ method is used 
for closely held companies that have 30 
or fewer stockholders. Under the direct 
proof method, the following informa-
tion must be set forth in paragraph 
four of the Affidavit of U.S. Citizen-
ship: 

(1) The identity of the holders of 
stock or other equitable interests; 

(2) The amount of stock or interest 
that each stockholder owns; 

(3) A representation as to the citizen-
ship of the stockholder; and 

(4) If the stockholder is a corporation 
or other entity, the names and citizen-
ship of officers, directors, stockholders, 
etc. must be set out in the Affidavit of 
U.S. Citizenship. 

(c) The ‘‘fair inference method’’ is 
used by corporations whose stock is 
publicly traded (more than 30 stock-
holders). Use of the fair inference 
method requires that: 

(1)(i) At least 95% of the stock (each 
class) of the corporation be held by 
Persons having a registered U.S. ad-
dress in order to infer at least 75% 
ownership by U.S. Citizens, or 

(ii) At least 65% of the stock (each 
class) of the corporation be held by 
Persons having a registered U.S. ad-
dress in order to infer at least 51% 
ownership by U.S. Citizens in the case 
of a state or federally chartered finan-
cial institution acting as a Mortgagee; 
and, 

(2) Disclosure be made in the Affi-
davit of U.S. Citizenship of the names 
and citizenship of any stockholders 
who holds five percent or more of the 
corporation’s stock (including all 
classes of stock, voting and non-vot-
ing), officers, and directors. 

(d) If the owner of a Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel is consecutively owned by sev-
eral ‘‘parent’’ corporations, the facts 
revealing the stock ownership of each 
entity must be set forth in the Affi-
davit of U.S. Citizenship. 

§ 356.9 Tiered ownership structures. 
Non-Citizens may not own or control, 

either directly through the first tier of 
ownership or in the aggregate through 
an interest in other entities at various 
tiers, more than 25% of the interest in 
an entity which owns a Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel. The prohibition against Non-
Citizens owning or controlling more 
than 25%, in the aggregate, of the in-
terest in an entity that owns a Fishing 
Vessel, Fish Processing Vessel, or Fish 
Tender Vessel means, for example, 
that: 

(a) Non-Citizens that own or control 
a 25% stake in the ownership entity of 
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel at the first 

VerDate 0ct 09 2002 04:56 Feb 24, 2004 Jkt 203001 PO 00001 Frm 00323 Fmt 8010 Sfmt 8010 C:\TITLE-46\194186.ORG PROD24



324

46 CFR Ch. II (10–1–01 Edition) § 356.11 

tier may not have any interest whatso-
ever in any entity that is being relied 
upon to establish the required 75% U.S. 
Citizen ownership; and 

(b) Non-Citizens that own or control 
less than a 25% stake at the first tier 
may participate in the ownership and 
control of other entities that are being 
relied upon to establish the required 
75% U.S. Citizen ownership and control 
at the first tier. However, the total 
ownership and control by Non-Citizens 
of the entity owning a Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel may not exceed 25% in the ag-
gregate as computed by MARAD. 

§ 356.11 Impermissible control by a 
Non-Citizen. 

(a) An impermissible transfer of con-
trol will be deemed to exist where a 
Non-Citizen, whether by agreement, 
contract, influence, or any other means 
whatsoever: 

(1) Has the right to direct the busi-
ness of the entity which owns the Fish-
ing Vessel, Fish Processing Vessel, or 
Fish Tender Vessel. The right to ‘‘di-
rect the business of the entity’’ does 
not include the right to simply partici-
pate in the direction of the business ac-
tivities of an entity which owns a Fish-
ing Vessel, Fish Tender Vessel or Fish 
Processing Vessel; 

(2) Has the right in the ordinary 
course of business to limit the actions 
of or replace the chief executive offi-
cer, a majority of the board of direc-
tors, any general partner or any person 
serving in a management capacity of 
the entity which owns the Fishing Ves-
sel, Fish Processing Vessel, or Fish 
Tender Vessel. Standard rights of mi-
nority shareholders to restrict the ac-
tions of the entity are permitted pro-
vided they are unrelated to day-to-day 
business activities. These rights in-
clude provisions to require the consent 
of the minority shareholder to sell all 
or substantially all of the assets, to 
enter into a different business, to con-
tract with the majority investors or 
their affiliates or to guarantee the ob-
ligations of majority investors or their 
affiliates; 

(3) Has the right to direct the trans-
fer, operation, or manning of a Fishing 
Vessel, Fish Processing Vessel, or Fish 
Tender Vessel. The right to ‘‘direct the 

transfer, operation, or manning’’ of 
such vessels does not include the right 
to simply participate in the direction 
of the transfer, operation, and manning 
of such vessels; 

(4) Has the right to restrict unduly 
the day-to-day business activities and 
management policies of the entity 
owning a Fishing Vessel, Fish Proc-
essing Vessel, or Fish Tender Vessel 
through loan covenants other than 
those approved for use by the Citizen-
ship Approval Officer or other means; 

(5) Has the right to derive, through a 
minority shareholder and in favor of a 
Non-Citizen, a significantly dispropor-
tionate amount of the economic ben-
efit from the ownership and operation 
of the Fishing Vessel, Fish Processing 
Vessel, or Fish Tender Vessel; 

(6) Has the right to control the man-
agement of or to be a controlling factor 
in the entity owning a Fishing Vessel, 
Fish Processing Vessel, or Fish Tender 
Vessel; 

(7) Has the right to cause the sale of 
a Fishing Vessel, Fish Processing Ves-
sel, or Fish Tender Vessel, other than 
through approved loan covenants 
where there is a Preferred Mortgage on 
the vessel or where it is necessary in 
order to allow a Non-Citizen to dissolve 
its interest in the entity; 

(8) Absorbs all of the costs and nor-
mal business risks associated with 
ownership and operation of the Fishing 
Vessel, Fish Processing Vessel, or Fish 
Tender Vessel; 

(9) Has the responsibility for the pro-
curement of insurance on the Fishing 
Vessel, Fish Processing Vessel, or Fish 
Tender Vessel, or assumes any liability 
in excess of insurance coverage; or, 

(10) Has the ability through any 
other means whatsoever to control the 
entity that owns a Fishing Vessel, Fish 
Processing Vessel, or Fish Tender Ves-
sel. 

(b) In addition to the actions in para-
graph (a) of this section that are con-
sidered absolute indicia of control, we 
will consider other factors which, in 
combination with other elements of 
Non-Citizen involvement, may be 
deemed impermissible control. The fol-
lowing factors may be considered indi-
cia of control: 
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